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Website: www.ncf.info



Treating customers fairly

It's perhaps a cheap shot to talk about regulators 
sitting in their ivory tower, occupying a different 
world from the people they exist to protect. It's 
rare to find a regulator who doesn't want to do 
a good job and the Financial Services Authority 
(FSA) has made huge strides to change its 
approach to the problems consumers face. 

But at this crucial juncture, it is vital we ask 
ourselves has it gone far enough? It is valid – 
indeed, essential – to ask every regulator about 
their understanding of the consumer experience in 
a market and their approach to putting consumers 
at the heart of their work. The professional 
environment in which regulators have to operate 
can mean that they may lose any sense of shock 
at company behaviour. They can find it hard to feel 
consumers' pain. 

They may equally feel the need to take decisions 
on consumers' behalf, sometimes based on their 
own perceptions of the consumer interest, so 
neglecting opportunities to empower people. And 
they may spend much time and energy telling 
regulated businesses what to do and how to do it, 
rather than focusing on outcomes.

The creation of the new Consumer Protection and 
Markets Authority provides a once in a generation 
opportunity to take a fresh approach in which we 
hope to play a part. In March last year we set out 
our view about how regulation needed to evolve in 
our paper Regulating in the consumer interest1.

1 http://consumerfocus.org.uk/g/4m7

Foreword

In that we called for consumers to be put at the 
centre of a regulatory system that has too often 
been seen as remote. Consumer involvement 
can sometimes feel threatening to regulators; yet 
ultimately it will improve the quality of decision-
making, as the real ability to test the outcomes 
lies with those who receive products and services 
– consumers. 

This report for Consumer Focus by the National 
Consumer Federation fits squarely into this 
agenda. It rightly argues that the FSA's Treating 
Customers Fairly (TCF) programme offers many 
important pointers about how the new regulator 
should operate. While the report is critical about 
TCF to date, it does not blame principles-based 
regulation, only its application. It highlights that 
the concept of TCF was an impressive example 
of innovation, aimed at changing the way financial 
services companies behave. The flaw was not the 
basic concept, or the principles underpinning it, 
but the fact that it was not fully implemented and 
properly enforced. 

The report offers salutary lessons for the new 
regulatory framework. Principles-based regulation 
can help deliver strong regulation, but this requires 
two things: deep insight into consumer experience 
and a commitment to action. We believe the 
CPMA can and should have both. This report 
provides food for thought for all those interested in 
creating meaningful behaviour change. 

Mike O’Connor, CBE 
Chief Executive  
Consumer Focus
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Executive Summary 
 
The FSA’s Treating Customers Fairly initiative 
 
This report undertakes a review of the history of the FSA’s Treating 
Customers Fairly initiative and its success/failure so far. It provides an 
assessment of the TCF principles and information supporting them based on 
the FSA’s publicly available information, examining how TCF has been 
implemented.  The practical implementation is discussed and some 
recommendations made for improvement.  
 
Since the early 2000’s the FSA has been 
developing an approach to address mis-selling and 
the fair treatment of customers. Their strategy was 
to bring about cultural change that embraces fair 
treatment and latterly on achieving the right 
outcomes for customers.  We believe the principles, 
if applied, can be fully supported by consumers.  
 
However, the implementation phase appears to 
have achieved little and has had little or no impact 
on consumers.  

 

 
 
Key Draw backs of the current approach: 
 
• The outcomes for TCF set by the FSA were weak and need to be re-

expressed in more practical terms from the consumers’ perspective; 
• The intention to build consumer trust by letting companies work out what to 

implement and measure for themselves has failed to deliver a consistent or 
coherent framework;  

• We believe the mechanism by which the industry is expected to apply the 
principles has led to higher costs than necessary and considerable 
divergence in firms’ compliance.  This in turn has made effective market 
surveillance very difficult; 

• The TCF framework has failed to deliver substantive culture change; 
• Remuneration strategies actively work against fairness; 
• The TCF framework has failed to deliver sufficient analysis of the products 

and services offered to consumers, and has been too focused on process. 
 
Before the announcements1

 

 about the FSA by the coalition government, the 
FSA had announced their intention to be far more proactive with intervention 
to assess business models and product design right through the product chain 
to the market place using “intensive supervision”.  It is unclear how this will 
improve monitoring and assessment of the fair treatment of customers. This is 
a key issue that needs further work to identify and assess. 

 

                                                 
1 http://bit.ly/h4okR5 

http://bit.ly/h4okR5�
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Potential for improving TCF 
 
We do not believe that the TCF principles need any significant change and 
the FSA was right to change their overall approach from reactive to proactive 
but in our view the new emphasis will potentially add to industry’s costs and 
difficulties and still not focus adequately on the needs of the consumer unless 
considerable work is undertaken to further develop this broad framework. 
 
Our recommendations include future development of the TCF initiative by  
building on existing good practice standards within the financial services 
industry and working more directly with stakeholders including consumers and 
consumer groups.  
 
We also recommend addressing the issues faced by consumers arising from 
the complexity of many financial services products. We propose that this is 
achieved by developing common requirements that address the fairness 
issues raised by these products, hence reducing the need for lengthy and 
complex consultations with customers. We are not suggesting standardising 
the products themselves but only the requirements for those aspects pertinent 
to TCF.  
 
In order for TCF to be fully effective it is also essential that there is a 
successful cultural change within companies. Senior management focus and 
responsibilities for TCF need strengthening and company incentive systems 
need to reward achievement of good TCF practice throughout the product life 
cycle. 
 
Whilst not ignoring the need to oversee companies’ internal processes, the 
new CPMA must place a greater emphasis on achieving consistent monitoring 
and assessment of the products and services provided by companies, 
primarily through market surveillance. 
 
 
Acknowledgement 
 
The authors acknowledge the assistance provided in the preparation of this 
report by members of the National Consumer Federation, especially 
Executive Committee Members, Tom Miller,  Monica Shelley,  Jim Spinks and 
Helena Twist. 
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1. PREAMBLE 
 
The Financial Services Authority’s (FSA) Treating Customers Fairly (TCF) 
initiative has its origins well before the country, and indeed the world, faced 
the worst financial crisis since the Great Depression.  However, the main 
implementation phase was underway just as the crisis hit, which distracted the 
regulators and industry from TCF as they focused on the impact of the credit 
crunch. 
 
Years without serious economic recession led to complacency amongst 
financial services suppliers, investors and borrowers.  Rising asset prices, 
particularly in housing, masked weak credit underwriting standards and the 
growing leverage throughout the system.  Risk management systems did not 
keep pace with the complexity of new financial products.  The lack of 
transparency and standards in markets for secured loans helped to weaken 
underwriting standards. Market discipline broke down as investors relied 
excessively on credit rating agencies, who themselves have now come under 
scrutiny for their role in the crisis. Compensation practices throughout the 
financial services industry rewarded short-term profits at the expense of long-
term value. Consumer behaviour also focused on short-termism, without 
regard or understanding for long term implications. 
 
Consumers saw significant increases in access to credit, but those gains were 
overshadowed by failures in consumer protection, leaving many with 
obligations that they did not understand and could not afford.  It is now clear, 
with the benefit of hindsight, that gaps and weaknesses in the supervision and 
regulation of financial firms presented challenges to government’s ability to 
monitor, prevent, or address risks as they built up in the system.  Within this 
context there is a need, more than anything, for effective regulations to 
improve the transparency, fairness, and appropriateness of consumer and 
investor products and services.  There is also a need for a level playing field 
and higher standards for providers of consumer financial products and 
services. 
 
This paper looks at the history, success and failure of the TCF initiative so far; 
examining how the project is implemented; and offering comments about 
practical implementation and possible improvements.    
 
The FSA aimed at “light-touch”, “principles-based” regulation though the TCF 
initiative.  Our report demonstrates that the fundamental principles are 
laudable from the consumer perspective but there are serious questions about 
the implementation and effectiveness of TCF without substantial further 
development. 
 
When researching and analysing the FSA’s approach to TCF we have used 
their publicly available information and viewed the initiative from the 
consumers’ perspective.   
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2. IMPLEMENATION OF THE TCF PRINCIPLES – the story so far 
 
Fundamental to the vision of the FSA is the notion of “fair markets”.  In the 
late 1990s the FSA developed a set of “Principles for Business” (see Annex 3).  
Their aim was to formulate succinct high-level precepts stating the 
fundamental obligations of regulated businesses, which would provide a basic 
yardstick for firms to order their behaviour by, and provide a basis for, 
supervisory and enforcement activity by the FSA itself.   
 
The key principle for TCF, Principle 6, states: “A firm must pay due regard to 
the interests of its customers and treat them fairly.” 
 
Resulting from these aspirations, Treating Customers Fairly (TCF) has been a 
key objective of the FSA since 2000/2001.  In June 2001 the FSA published 
an initial discussion paper and invited comments.  The responses were 
published in a Progress Report in June 2002.  Following that, a number of 
speeches and papers were produced outlining the approach of the FSA, its 
expectations of firms and how TCF must form part of the culture of a firm. 
 
The FSA paper “Treating Customers Fairly – Progress & Next Steps (July 
2004) acknowledged that a better and common understanding of the meaning 
of TCF in practice needed to be developed.  Fairness was required 
throughout the life-cycle of a product with TCF reviews including: 

• Corporate strategy and culture 
• Product design and governance 
• Financial promotions 
• Sales and advice process 
• Information provided after point of sale 
• Complaints handling. 

 
FSA Strengthens TCF’s role 
In a speech given on 20 March 2006, Clive Briault, (FSA Managing Director, 
Retail Markets) said “Our approach to Treating Customers Fairly has not been 
to define precisely what constitutes “treating customers fairly”, but rather to 
challenge the senior management of firms to work this out for themselves, 
taking into account the particular types of business that they undertake.  
Treating Customers Fairly needs to be embedded into the culture of a firm at 
all levels, so that over time it becomes business as usual.  This is very much a 
responsibility of senior management, not simply a compliance issue”. 
 
Hence, the FSA’s principle approach aimed at flexibility to allow firms to tailor 
‘fairness’ to their particular customer group(s).  Other TCF relevant FSA 
principles are Principles 1, 7, 8 and 9 ( see Annex 3 ). 
 
March 2008 progress report 
Finally, deadlines were set by the FSA for firms to adopt TCF.  An interim 
deadline of March 2008 was set by which time firms should have had 
appropriate management information (MI) or measures in place to test 
whether they were treating their customers fairly.   
 
By that time only 13% of relationship-managed firms had met the interim 
deadline, although it was believed at that time that 80% were capable of 
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meeting the December 2008 deadline. Of those firms that failed to meet the 
interim deadline, the FSA saw a wide spectrum of results: from those firms 
that had invested significant time and energy and so almost met the deadline, 
right through to firms the FSA considered for investigation and enforcement 
action on grounds of potential or actual consumer detriment.  The March 2008 
progress review focussed on firms’ ability to measure outcomes, as a 
precursor to the final deadline in December 2008 when “they will be expected 
to demonstrate that they are consistently treating their customers fairly”. 
 
In June 2008, the FSA made it clear that to meet the December deadline firms 
should: 

• be able to demonstrate that senior management have instilled a culture 
whereby they understand what the fair treatment of customers means; 
where they expect their staff to achieve this at all times; and where (a 
relatively small number of) errors are promptly found, put right and 
learned from; 

• be appropriately and accurately measuring performance against all 
customer fairness issues materially relevant to their business, and be 
acting on the results; 

• be demonstrating through those measures that they are delivering fair 
outcomes; and 

• have no serious failings – whether seen through management 
information (MI) or known to the FSA directly – including in areas of 
regulatory interest previously publicised by the FSA. 

 
December 2008 progress report 
The FSA December deadline report states that the FSA would not be 
pursuing one aspect of their previously published strategy – the one off 
structured sampling of firms and the consequent report to be delivered in July 
2009.  They decided instead to report more generally in their Annual Report 
drawing on findings from their ARROW1 process.  Hence, there appears to be 
no measure of how many firms actually met the December 2008 deadline. 
 
FSA Annual Report 2008-09 
In November 2008, the FSA decided to move TCF assessments into their 
core supervisory work earlier than originally planned – from January 2009 all 
ARROW 2

• a review of TCF outcomes: direct testing of the customer outcomes, with 
reference to a firm’s own MI (where they believe it is robust), other 
relevant intelligence about the firm’s conduct; and  

 assessments with a retail component would include a TCF 
assessment, which included: 

                                                 
2 ARROW is the general mechanism for the FSA’s core supervisory work. ARROW stands for the 
Advanced, Risk-Responsive Operating Framework and covers all FSA risks: firm-specific, thematic and 
internal. As such, the ARROW framework has three main components: 
•  ARROW Firms: used when assessing risks in individual firms; 
• ARROW Themes: used when assessing cross-cutting risks, i.e. those involving several firms or 

relating to the market as a whole; and 
• Internal Risk Management: used when assessing the operational risks that might impact the FSA. 
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• an assessment of the firm’s culture to understand potential reasons 
where there is poor performance or to identify where good performance 
might not be maintained. 

 
The FSA Annual Report 2008-2009 states that where they found failings in 
firms’ treatment of their customers, they continued to use their full range of 
regulatory powers to take tough action.  However, the FSA’s Enforcement 
Activity Report3

 

 gave no indication of any enforcement activity directly relating 
to TCF. 

Hector Sants, FSA Chief Executive stated in the FSA Annual Report 2008-
2009: 
 
“Historically the FSA’s regulatory philosophy was described as ‘principles-
based’. I continue to believe that we must emphasise the value of 
encouraging individuals to judge their behaviour against principles as 
opposed to prescriptive rules. However, I believe it is more instructive to focus 
on the need to judge individuals on the consequences of their actions. This 
has led us to revise the description of our philosophy to ‘outcomes-focused 
regulation.” 
 
This new outcomes-based approach recognised that the FSA would now 
intervene in a pro-active way when they believed the results of a firm’s actions 
would pose a risk to their statutory objectives.  This was claimed to be an 
advance on the “old style” FSA that would not intervene until something went 
wrong.  
 
Hector Sants continues: “The more important change, however, is to the way 
we apply this philosophy. Previously it was applied by focusing on ensuring 
that firms had systems and controls and relying on management to make the 
right decisions.  We are now focusing on questioning the overall business 
strategy of the institution and more generally on the possibility of risk 
crystallising in the future. This is a fundamentally different way of supervising 
firms.  We are now making judgements on the judgements of senior 
management and taking action if, in our view, those decisions will lead to risks 
to our statutory objectives.  We believe this move from regulation based only 
on observable facts, to regulation based on judgements about the future, is 
vital to help us deliver our statutory objectives.” 
 
Therefore, in 2008-09 a shift in FSA thinking occurred.  It suggested its 
previous approach of relying solely on MI to look at performance was failing to 
deliver the necessary consumer outcomes.  Instead, the FSA planned to 
make judgements based not only on process based information but also on 
analysis of the firms practices and culture including looking at future risk of 
business practices.  This evolution still failed to incorporate the consumer’s 
perspective or focus sufficiently on product design.   
 
 

                                                 
3 Appendix 5 to the 2008-2009 FSA Annual Report 
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January 2009 Change of enforcement mechanism for TCF  
 
The FSA’s aim was that firms’ delivery of TCF outcomes and compliance with 
the December 2008 deadline would be picked up in ARROW’s “risk-
responsive operating framework”.  The FSA claims these assessments 
involve a review of TCF outcomes with reference to a firm’s own management 
information (MI); direct testing of consumer experience (for example through 
call listening, mystery shopping, file reviews, and reviews of consumer 
communications); and examination of any relevant, up-to-date evidence (such 
as thematic work).  The ARROW assessments would use the “TCF Culture 
Framework” to identify risks that might prevent good performance or identify 
and explain poor performance where it exists4

 
. 

2009-10 FSA Business Plan 
The 2009-10 FSA Business Plan continues to confirm the use of the broad 
ARROW process for supervision and commits to strengthening the 
supervisory focus on TCF, ensuring the TCF agenda was to be embedded 
into their supervisory process as an enduring feature of their regulatory 
regime.  They also indicate increased supervisory activities relating to small 
firms. 
 
This new approach required the FSA to form their own view of the cause of 
events and, therefore, require more detailed information and business 
modelling capability.  They are currently putting this into practice through 
“intensive supervision”, although there is no clarity about how this will be 
implemented and no direct involvement or feedback from consumers in 
designing and targeting new interventions. 
 
Implementing the revised regulatory philosophy 
In the FSA Business Plan 2010-2011 the FSA claims delivery of the TCF 
strategy has been historically dependent upon the supervisory approach that 
relies on the principle of ‘senior management responsibility’ and the emphasis 
on high-level systems and controls. The strategy sought to encourage 
management to modify their behaviour with resultant benefits to consumers.  
TCF in many firms came to be seen as ensuring that management was 
equipped with the right systems and controls and the right management 
information. 
 
Yet, that failed to gain the traction that a more rigorous analysis and challenge 
on business models and consumer outcomes could deliver. It therefore, in 
practice, remained essentially a reactive strategy from the FSA’s perspective 
and has failed to deliver practical improvements to the consumer experience. 
The FSA accepts it has not yet delivered substantial, on the ground, benefits 
to consumers. That said, the FSA claims that the TCF initiative has yielded 
some important benefits particularly with regard to raising management 
awareness of the outcomes the FSA seeks and the culture TCF is meant to 
foster. 
 

                                                 
4 See section 4 for more details and analysis of the cultural framework 
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Their new strategy seeks to take a different approach. The premise is that, 
through their more comprehensive understanding of the drivers of business 
models and “horizon scanning”, they will be well placed to pro-actively 
intervene. 
 
At time of writing, comprehensive conduct business model analysis was being 
undertaken by FSA supervisors, supported by sector teams and conduct 
specialists, who also contribute wider market knowledge and horizon risk 
scanning. They intend this approach to be combined with a greater 
willingness to test outcomes through mystery shopping and on-site visits 
which should increase the probability of identifying issues before they gain 
industry-wide momentum. However we have no information on the application 
of his approach. 
 
On 12 March 2010 Hector Sants in the Annual Lubbock Lecture in 
Management Studies stated that the FSA would “now seek to proactively 
intervene earlier in the product chain to anticipate consumer detriment and 
choke it off before it occurs through intensive supervision”.  This would be 
achieved by using their integrated model of risk analysis and research to 
identify earlier sources of conduct risk; intervening further up the value chain 
and scrutinising products at the design stage.  They also plan to use sector-
wide intervention where necessary, for example to change incentives in a 
market.  A further cornerstone to the new approach would be to deliver 
credible deterrents and prompt redress for consumers. 

He also confirmed the essential role of the FSA to restore consumer trust 
following the financial crisis, recognising that the current trend has been a 
return to a “business as usual” mentality.  In short, the FSA admits that 
substantive change in firms’ behaviour has not yet been achieved through the 
TCF programme. 

In this limited study we have not found any published evidence of how 
“intensive supervision” is to be achieved. Papers viewed indicate a great 
desire and broad goals on the part of the FSA for a fair, effective and 
consumer focused market. However, there appears to be no public evidence 
of how companies are implementing the goals.  
 
We understand the FSA see TCF as being achieved through widely differing 
mechanisms. While we understand the desire to not be overly prescriptive, we 
do not see how the resulting diverse interpretations can be effectively 
monitored, nor what role consumer input and assessment can have as part of 
this strategy. 
 
3. THE PHILOSOPHY BEHIND THE TCF INITIATIVE  
 
TCF, as an FSA project, was initiated in response to a series of mis-selling 
scandals by providers and distributors (e.g. pensions, endowments, 
investments, income protection), where advice was a key component in the 
consumer experience.  It appears that the FSA has focused on firms’ 
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provision of advice – rather than products (until the PPI case) and their 
toxicity; customer service; and value for money. 
 
So what exact change does the TCF process have on the products, advice, 
marketing and the treatment consumers receive?   
 
The philosophy the FSA has communicated to the industry on TCF has been 
related to: 
 

• Culture – leadership from the top and the necessary steps to embed 
that culture in the organisation. 

 
• Outcomes – A focus on achieving improvements that reflect the reality 

for the customer 
 

• Measurement – to demonstrate customers have been treated fairly 
 
We discuss these key factors in more detail in the following sections. 
 
4. TREATING CUSTOMERS FAIRLY - CULTURE 
 
Cultural change 
We concur with the FSA that culture change is an essential driver to deliver 
TCF. However the companies’ implementation of TCF started too late to 
achieve the planned cultural change by the end of 2008, as we will discuss in 
this section. Also discussed is the FSA’s cultural change framework and its 
key failure to recognise the interaction of reward systems with staff behaviour 
related to TCF. 
 
Before looking at the culture within an individual company we firstly have to 
set the scene by our perception of the culture of the industry as a whole, to 
assess how far accepted industry wide practices comply with the spirit of TCF.   
 
4.1 The culture of the Financial Services Industry relevant to TCF 
 
4.1.1 The nature of organisational culture: 
Deal and Kennedy5

 

 have defined organisational culture as “the way things get 
done around here”. They measured organisations in respect of Feedback and 
Risk. 

Feedback - in a fast feedback culture people and systems are ‘switched on’ to 
receive messages back from their environment and are disposed to act in 
response.  In a slow feedback culture people and systems are more inward 
looking – deliberative.  People and systems are switched on to filter 

                                                 
5 Deal T. E. and Kennedy, A. A. (1982) Corporate Cultures: The Rites and Rituals of Corporate Life. We 
have utilised the Deal and Kennedy framework as it provides a good understanding of the regulatory 
influence on culture.   
There are other cultural frameworks too: see http://en.wikipedia.org/wiki/Organizational_culture 

http://en.wikipedia.org/wiki/Organizational_culture�
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messages from the environment and are disposed to act in the interests of the 
organisation. 
 
Risk - because colloquial use of the term “Risk” confounds several definitions 
we need to be clear about what we mean: In finance, risk is the probability 
that an investment's actual return will be different than expected 6

 

 and 
obviously with consequences that matter. It is distinct from uncertainty or 
incomplete knowledge which can be overcome by gathering information.   

Figure 1 Types of organisational culture 

 
 
4.1.2 Financial services cultures 
There are a range of cultures found in financial services from the lightly 
regulated high risk rapid reaction macho culture of city trading all the way 
through to the long term highly regulated and bureaucratic culture of savings 
and pensions. 
 
Yet, despite such variation, overall the industry is extremely poor on the fair 
treatment of consumers as can be seen from the 2009/10 report from the 
Financial Ombudsman Service where Natalie Ceeney, said: “This month 
marks the tenth anniversary of the Financial Ombudsman Service. Ten years 
ago the ombudsman was set up by law to settle 25,000 disputes a year – this 
year we’re expecting to resolve 200,000”.  This is an eight fold increase in 
consumer disputes over the period that the FSA has been trying to achieve 
the fair treatment of consumers.  This period has also been marked for other 
infamous cases of the poor treatment of customers, most notably the current 

                                                 
6 Ref: http://en.wikipedia.org/wiki/Risk 
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account overdraft charges court case, the failure to give consumers interest 
on their ISAs when they switch providers and a variety of pensions scandals. 
 
Nor has the regulatory system ensured adequate consumer redress.  A 
remarkably low proportion of the industry’s turnover is deducted in fines given 
the level of complaints and disputes and reinforces the impression that TCF is 
not being enforced effectively. Reynolds Porter Chamberlain LLP news item 
dated 31st March 2010 notes that the FSA in the preceding 12 months issued 
fines in total of £33.1 million averaging £788,571 each (that is a total of 42 
fines).  
 
Yet, regulation has had high costs. From a behavioural point of view it is 
important to note that: Retail financial services organisational cultures and the 
sector culture are mainly bureaucratic and defensive, as we consider they 
have been shaped by the regulatory approach: product variation is low and 
innovation is low compared to non financial services markets. 
 
The regulatory regime may well have acted as a barrier to entry for potential 
new entrants.  Retailers such as Tesco and Sainsbury’s and PO Bank have 
dabbled with financial services but they have decided, hitherto, to act as 
distributors for traditional providers.  One reason may be that brand-sensitive 
organisations and cultures see financial services as more of a risk than an 
opportunity where the dominant culture created by regulatory requirements is 
too different and hence risky, compared to how they get things done in their 
‘home’ markets.  It may be that these potential suppliers are put off both by 
the difficulty of the regulatory requirements and by the fear that their brand will 
be contaminated by the industry as a whole.  
 
Thus, regulation has not ensured the fair treatment of consumers and nor has 
it ensured effective competition.  
 
4.2 Individual organisation cultural change 
The FSA set a final deadline of December 2008 for full implementation of TCF 
when “they will be expected to demonstrate that they are consistently treating 
their customers fairly” ( see section 2 ). 
 
However by March 2008 only 13% of relationship-managed firms had met the 
interim deadline for the development of management information 
measurement systems. This needed to be in place before there could be 
successful implementation of the required cultural change throughout 
individual companies.  It is worth remembering that cultural change is slow 
and hard. We believe there was no possibility of the majority of companies 
meeting the FSA’s December deadline based on the evidence from March 
2008. The quotation in Box 1 illustrates how people can make such change 
difficult. 
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Box 1 
“People cannot be programmed like computers or operated like machines. For 
an organization to change, the people in it have to change along with it. And it 
is not sufficient that some individuals in the organisation change. Leading the 
optimal culture requires dedication, special mindsets, and specific models, 
strategies and communication abilities.” 7

 
   

The Dynamics of Change  
1. People do not like surprises when it alters their expected routine.  
2. People feel insecure about change.  
3. People may scheme about how not to change.  
4. People often feel they don't have enough resources or support.  
5. People can only handle so much change at a time.  
6. People may revert to old ways when the pressure is off.  
 
4.2.1 The principle of cultural change  
The FSA’s focus on leadership from the top is essential and the details of how 
the FSA sees TCF culture being implemented throughout the organisation is 
shown in figure 2.  
 
Within a large organisation with a bureaucratic nature, cultural change 
typically takes many years.  When considering the implications of box 1 above 
such change requires great persistence on the part of the leadership and a 
consistent approach, informed by monitoring and review. 
 
Whatever the regulatory structure put in place following the credit crunch, 
regulatory reviews, and the regulatory prompts, the principles and practice of 
cultural change to treat customers fairly has to be maintained. 
 
4.2.2 Outlining the cultural change process as expressed by the FSA 
 
4.2.2.1 Senior management taking the lead 
The key leadership factors of core values and integrity need to be in place to 
create the right strategy for a company. The strategy in turn must ensure the 
delivery of services that treat customers fairly as a central part of the 
recruitment and remuneration process ( see figure 2 ). The organisation also 
needs strong leadership and internal communication to deliver the necessary 
reforms.  To realise culture change and organisational transformation requires 
a strategy and strong commitment to developing staff to ensure they act in 
compliance with TCF principles through internal controls, training and 
promotional advancement. 
 
Figure 2 The FSA Cultural Change Framework 

                                                 
7 Source: Linda Kaye the President of Changeworks from her article 
 http://EzineArticles.com/?expert=Linda_Kaye 
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In figure 2 the different elements of the FSA’s cultural change framework are 
shown under each of the main themes set by the FSA of leadership, strategy, 
decision making, controls, recruitment and training and reward. We have 
attempted to simplify the relationships of all the 26 elements by placing them 
such that those that should precede others occur higher in the diagram.  
 
4.2.2.2 Cementing change 
When looking at Figure 2 decision taking, controls and training and 
development, all inter-relate and interact as the intended cultural changes 
come to front line staff. These last phases of change are the ones that impact 
on the market place and the effectiveness of this set of change activities is 
vital to making the FSA’s TCF principles work for consumers. The interaction 
of this key ‘cementing the change’ stage with the effect of market performance 
based rewards and incentives is discussed in section 7 in conjunction with the 
FSA’s TCF desired outcomes ( see section 5 ) and measurement approach 
( see section 6).  
 
5. THE FSA’S DEFINED TCF OUTCOMES  
 
The second of the key factors of the TCF philosophy identified in section 3 is 
the outcome based approach of the FSA. Outcome-focused regulation is good 
provided that the outcomes are directly measurable in the market place and 
geared to the consumer experience. 
 
 
The FSA’s TCF required outcomes are: 
 
5.1 Outcome 1: Consumers can be confident that they are dealing with firms 
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where the fair treatment of customers is central to the corporate culture.  
 
Outcome 1 comment: Consumer confidence and by implication trust is at the 
heart of this outcome. This description appears to be structured to avoid 
measuring consumer confidence directly, though it should be noted that 
detailed guidance from the FSA does indicate in a non-mandatory way that 
direct customer measurement is desirable.  
 
This statement of outcome also tends to point firms towards internal 
processes and measures to demonstrate “because we do this you can trust 
us”.  Such an approach does not recognise the fundamental characteristic of 
trust. It is not given ( because a firm says so then consumers can trust them ) 
but it is earned by doing things that demonstrate in concrete ways that the 
company is trustworthy.   
 
5.2 Outcome 2: Products and services marketed and sold in the retail market 
are designed to meet the needs of identified consumer groups and targeted 
accordingly. 
 
Outcome 2 comment: The FSA does not state directly that it wishes mis- 
selling to be measured and yet that is one of the root causes of unfair 
treatment.  Hence, we would expect this to be explicitly measured and would 
expect the FSA to use the data from the FOS which has found mis-selling as 
endemic in PPI for example.8

 
 

A key difficulty with financial services products is the potential harm that they 
might cause consumers when an investment's actual return will be different 
than that expected. This is broadly comparable to the safety of physical 
products where safety is designed into the products themselves thus 
minimizing the potential harm to the consumer. We see no coordinated 
equivalent to safety standards as a mechanism to fairly deal with the risks to 
consumers within product design for financial products.  
Note: In understanding this, we need to keep in mind that the definition of risk 
discussed above where, in finance, risk is the probability that an investment's 
actual return will be less than the principal invested or, in other words, that a 
consumer may lose some, if not all, of their money. 
 
5.3 Outcome 3: Consumers are provided with clear information and are kept 
appropriately informed before, during and after the point of sale. 
 
Outcome 4: Where consumers receive advice, the advice is suitable and 
takes account of their circumstances. 
 
Outcomes 3 and 4 comment:  These outcomes are defensive for the industry 
reflecting an approach which is broadly that consumers are rational, implying 
“we’ve given you all the information now you are responsible if it all goes 
wrong”.  
 

                                                 
8 The FOS found in the consumers favour in 98% of all cases that it has judged on PPI.   
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In recent times, research into ‘behavioural biases’ and its effects in the 
financial services industry has massively expanded.9  There are times when 
consumers are not wholly rational and in some circumstances may need to be 
protected from products that exploit behavioural biases.10

 
   

Further the judgement as to what is appropriate advice and information is 
undefined by the FSA. Considering the FSA decided not to provide a 
definition of fairness which consequently allows great room for firms’ 
interpretation, it seems likely that there would be considerable divergence in 
companies’ own definitions of fairness probably defined without consumer 
involvement.   
 
We believe a public debate that includes consumers, consumer groups and 
other stakeholders is necessary to discuss issues of fairness.  The FS 
Consumer Panel’s research on public conceptions of fairness 11

 

  is an 
excellent starting point. This recent FS Consumer Panel work aligns with the 
National Consumer Federation’s own findings on fairness from its own survey 
in March 2010 ( see section 8.4). For the direct evidence of consumers’ 
concerns around fairness to be incorporated within the regulatory framework 
requires the FSA and indeed firms to positively engage in debate.   

We also believe focusing purely on advice and information and not the 
essence of products fails to fully incorporate fairness since it assumes: 
 
• that businesses have adequate knowledge of what individuals need in 

order to understand their choices  
• the implications of the choices and detailed terms and conditions are 

clearly understood 
• consistent rationality, when there are times when the consumer is not 

necessarily taking what is seen as  rational decisions and certain products 
exploit these failings.  

 
Further it needs to be born in mind that the concept of “the average 
consumer” is a device often used by regulators to determine reasonable 
behaviour and hence responsibility.  We have two problems with this: 
 

a) The term average consumer needs to be evidence based on the 
average irrationality and lack of ability to comprehend complex numeric 
decisions. However intelligent a consumer may be, s/he may not be 
capable of assessing the merits of infrequent and complex 
transactions/decisions. 

b) We believe a one size fits all approach means certain vulnerable 
groups to be disproportionately disadvantaged since low income, lack 

                                                 
9 Iain Ramsay, From Truth in Lending to Responsible Lending, Osgoode Hall School, York 
University, Toronto, Canada On line: 
http://www.iaclaw.org/Research_papers/Truthinlendingtoresponsiblelending.pdf  
10 The newly established Consumer Financial Education Board, has produced a literature 
review on behavioural economics and its implications for financial education interventions. 
http://www.cfebuk.org.uk/pdfs/20100709_transforming_financial_behaviour_summary.pdf  
11 www.fs-cp.org.uk 

http://www.iaclaw.org/Research_papers/Truthinlendingtoresponsiblelending.pdf�
http://www.cfebuk.org.uk/pdfs/20100709_transforming_financial_behaviour_summary.pdf�
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of knowledge and inertia are frequently exploited by firms as the basis 
of revenue models.    It is essential to recognise the needs of a wide 
range of consumer knowledge and abilities and regulate products and 
practices accordingly.   

 
5.4 Outcome 5: Consumers are provided with products that perform as firms 
have led them to expect and the associated service is both of an acceptable 
standard and as they have been led to expect.  
 
There is a need for the creation of simplified products where it is unnecessary 
for complex and technical financial details to be communicated to the 
consumer. It is essential to apply suitable standards that will ensure 
trustworthy and safe products. Products will therefore need to be appropriate 
for consumers’ lifestyles and circumstances and be easily understood.  
 
Expectations are the result of the interpretation of the words and clauses used 
and an understanding of the significance of them. TCF would not be achieved 
where consumers feel tricked and cheated by promotional material, product 
descriptions, terms and conditions.  
 
The FSA needs to be far tougher to ensure firms comply with outcome 5. The 
NCF have undertaken their own survey on consumer expectations on being 
treated fairly in association with this study ( ref. section 8.4 ). This initial work 
indicates that there is a real need for further consumer research to be 
undertaken throughout the life of the product and its associated services to 
ensure consumers’ expectations of being treated fairly are implemented by 
firms through compliance to TCF principles. 
 
5.5 Outcome 6: Consumers do not face unreasonable post-sale barriers 
imposed by firms to change product, switch provider, submit a claim or make 
a complaint. 
 
Outcome 6 comment : It should be noted that the level of complaints about 
switching barriers ( 0.05% of complaints12) is extremely low suggesting this is 
either a low impact factor with switching easy in the market place ( true of car 
insurance) or where switching is so complex and or difficult that the consumer 
simply does not attempt to change ( pensions ). Evidence from Consumer 
Focus’ cash ISAs super-complaint 13

Finally, on complaint handling evidence from the FSA shows the majority of 
banks are failing to ensure complaints are handled fairly.

 and research on switching in current 
accounts suggests that complexity and difficulty play a significant role in low 
switching between financial products.   

14

                                                 
12 From the FSA’s aggregate complaints statistics: 2006 to 2008 

  When placed 
alongside the total number of complaints received by the banks, and the 
growing numbers complaining to the FOS, this shows the FSA is right to be 
enacting far stronger regulatory protections on the complaint handling process.    

13 Consumer Focus, Cash ISA Super-complaint to the OFT, 2010 
http://www.consumerfocus.org.uk/campaigns/super-complaint-cash-isas  
14 http://www.fsa.gov.uk/pages/Library/Other_publications/complaint_handling/index.shtml  

http://www.consumerfocus.org.uk/campaigns/super-complaint-cash-isas�
http://www.fsa.gov.uk/pages/Library/Other_publications/complaint_handling/index.shtml�
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6. MEASUREMENT 
 
The last key area to be examined as stated in section 3 is that of the FSA’s 
approach to measurement. 
 
TCF measurement lies within the comprehensive conduct business model 
analysis being undertaken by FSA supervisors, supported by sector teams 
and conduct specialists, who also contribute wider market knowledge and 
horizon risk scanning. The FSA intends this approach to be combined with a 
greater willingness to test outcomes through mystery shopping and on-site 
visits which should increase the probability of identifying issues before they 
gain industry-wide momentum. However we have no information on the 
application of this approach. 
 
The current measurement system leans heavily on monitoring the internal 
processes of the financial services industry. This contrasts with the general 
market surveillance activities of other goods and services sold to consumers 
where emphasis is on the product and service provided to the customer. 
There is some value to continuing to monitor internal processes but we 
believe that much greater emphasis should be put on direct market 
surveillance of the products and services provided by financial institutions. 
 
Following recent changes the FSA has started to address outcomes, products 
and to undertake mystery shopping.  Yet, the emphasis remains on internal 
processes and data flows.  Overall the measurement aspects of TCF for 
financial services regulation being mainly internal company measurement 
based on their own definitions compares poorly with the practice in other 
market sectors and is in need of improvement. 
 
7. KEY ISSUES WITH THE TCF FRAMEWORK 
 
We see the key issues as : 
• Culture and rewards systems that created explicit incentives for unfairness 
• Definition of fairness and measurement of TCF performance by companies 
• Compliance and assessment of compliance by regulators 
 
These issues are examined in more detail in sections 7.1 to 7.3 
 
7.1 Culture and rewards systems  
Having discussed the difficulty of cultural change in section 4.2 we now 
examine the relationship with rewards and commissioning. 
7.1.1 Cultural change in an un-incentivised system 
When it comes to “cementing change”, research indicates (examined in more 
detail in Annex 2), that the general use of ‘top down’ mechanisms such as 
communication, training and similar education activities can lose up to 80% of 
the potential impact. This is one of the two key aspects of behavioural change 
related to the implementation of TCF ( the other being the rewards system 
covered in section 7.1.2 ). 
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The way change impact was measured ( see Annex 2 ) was through the 
following phases: 
 
• Initial reaction to the education activity ( impact high ) 
• Changes in perceptions and attitudes ( impact very low ) 
• Changes in knowledge and skills ( impact high ) 
• Changes in behaviours ( impact low-medium ) 
• Actual improvement in service delivery  ( impact low ) 
 
Such findings confirm the need to keep ‘hammering away’ at cultural change 
for a long time.  With an overall impact of approximately 20% for such cultural 
change activity being indicated, it shows that information and education are 
necessary, but by no means the whole answer for changes within 
organisations.  Hence, we would expect the implementation of TCF cultural 
change to take several years. 
 
7.1.2 Cultural change in an incentivised system 
Having looked at how activities impact on cultural change in an un-
incentivised system we now examine the common practice in marketing and 
sales where sales bonus and third party commissioning schemes are 
pervasive. Here good practice schemes link the desired customer outcomes 
to staff and agencies’ bonuses and rewards. An example to demonstrate this 
linkage and its importance is shown in Annex 1. 
 
The relevant key principle from Annex 1 is  
 
“Explicitly Link the Bonus to the Desired Action 
 
A sales bonus must be explicitly linked to the desired behaviour that resulted 
in the positive outcome, and the bonus must be awarded as soon as possible 
after a goal is achieved. If sales associates are unsure how or why they 
receive sales bonuses, they may not successfully repeat the actions 
necessary to earn future bonuses.” 
 
In figure 3 we relate the sales incentive/staff behaviour pattern with the 
cultural change phases spelt out in section 7.1.1. 
 
The reward system relates directly to behaviour and service delivery. If the 
incentivisation is focused solely on sales, then behavioural change related to 
TCF will have limited success. Hence, it is essential to broaden the reward 
criteria to include success in delivering the right TCF outcomes. The 
challenge will be in how these outcomes are defined and measured.  
 
It is essential that to achieve the desired cultural change in an incentivised 
environment, incentives do not work against treating customers fairly.  Indeed, 
where there are sales incentives, they must support and reinforce TCF by the 
way the rewards system operates, whether it is for direct employees, sales 
agents/associates, comparison web sites or any other channel to market 
utilised by the firm.  
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The effect of sales commission on selling behaviour is one of the primary 
reasons for the proposal to remove commission-based rewards from IFAs. 
There will be consumer reactions to this that are examined in the next section. 
 
Hence the current remuneration strategies actually incentivise unfairness 
through inappropriate sales targets.  Thus, the impact of reforms will be 
remarkably lower where there are contrary incentives to the front line workers.      
 
 

 
Figure 3 A visualisation of rewards feedback and cultural change impact 
 
 
7.1.3 Commission or fee-based Independent Financial Advisors (IFAs). 
One of the fundamental drivers for TCF regulation has come from mis-selling.  
Since many financial services are sold through IFAs, the contribution of IFAs 
to TCF has to be addressed taking account of the points made above on 
incentives and culture change. We recognise that moving from commission-
based, to a customer upfront fee, would be helpful to TCF. However, one 
consequence is likely to be that fewer consumers will make use of any 
professional advice, as they react adversely to being asked to pay for it 
explicitly, instead of via a “costs bundled into the service charges” mechanism. 
 
We would expect this change to result in increased use of the Internet such as 
comparison web sites and more online customer to customer advice and 
reviews of financial services, products and companies. 
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7.2  Measurement of fairness 
 
7.2.1 Measurement principles 
The FSA’s approach to measurement to date has been to utilise measures 
from within a company’s management information system.  This has been 
fundamental to their approach and underlies a great deal of their thinking, 
guidance and assessment of compliance within ARROW visits. 
 
There is a lack of public data on the results of the FSA’s ARROW 
assessments of TCF. More transparency is needed on both the criteria and 
the performance of companies that have been assessed.   
 
The ARROW process can be compared to that of ISO 9000, the primary 
quality management systems standards series used globally. In ISO 9000 a 
company’s quality system is assessed against its stated objectives “say what 
your internal processes are going to do to assure quality and do what you 
say”.   
 
It should be noted that the way that processes and management systems are 
used (like ISO 9000) depends upon the prevailing management 
attitude/culture and whether it is  only a tick in the box, or a meaningful tool for 
delivering good quality in products and services to customers15

  
.  

Hence, good processes do not necessarily result in quality products and 
services for the customer. 
 
In the financial services industry, where 
assessment has mainly been on processes, the 
prevailing culture has permitted the sale of  
misleading products like Payment Protection 
Insurance and unfair interest rates on cash ISAs 
(initial un-sustained high rates). Hence, the 
assessment of management systems and 
processes alone is inadequate for assuring the 
fair treatment of customers.  
 
Therefore, there is a need to directly monitor 
the products and services provided by the 
industry, which must include effective market 
surveillance. 

 
 

 

 
How best to survey the market (both products and service) is discussed at 
length in section 8.   
 
 

                                                 
15 Ref ISO Focus April 2010 “Supply chains and ISO 9001”  
http://www.iso.org/iso/iso-focus-plus_index/iso-focusplus_2010/iso-focusplus_2010-04.htm. 
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7.2.2. The definition of fairness 
Quoting from the FSA’s Risk Assessment Framework (Aug 2006) 
 “2.16 Treating Customers Fairly (TCF) is rooted in our statutory objectives 
and strategic aims. And is embedded in the sixth of our eleven principles, 
namely that “A firm must pay due regard to the interests of its customers and 
treat them fairly”. Relying on a high-level principle means that TCF can be 
applied in a more flexible way to reflect business size and purpose. We 
recognise that there is no standard way for TCF to be applied as no two 
firms are the same.” 
 
With the current approach, where each company develops its own 
interpretation of “fairness”, the assessment of whether the company is 
meeting the objective of fairness depends upon a series of individual 
judgements. This inevitably will result in divergent interpretations by 
companies and assessors that will result in inconsistent messages to 
consumers.  
 
Further this will not deliver a level playing field within which companies can be 
assured that they themselves are being assessed on a basis that is fair to the 
companies and consistent between companies.   
 
 7.3 Compliance and assessment  
 
7.3.1 Achieving high levels of consumer protection 
We have no direct evidence as to how companies are being assessed with 
respect to TCF within the ARROW assessment process. However, as TCF is 
just one part of this process, we question the depth to which assessments are 
being carried out, and whether the expertise appropriate for TCF can be 
deployed effectively in this much wider assessment process. Whilst efforts are 
clearly being made to assess TCF, the number of high profile cases of 
unfairness which have occurred over the period that TCF has been in place 
demonstrates considerable room for improvement. We do not have 
confidence that the FSA’s assessment procedures result in the desired level 
consumer protection. 
 
There are two key elements to consumer protection. The first is to establish 
appropriate benchmarks for protection with full stakeholder engagement. The 
second is an effective system for ensuring that the benchmark is met in 
practice – compliance. 
 
7.3.2 Benchmarks 
When considering the establishment of benchmarks, successful systems 
providing high levels of consumer protection in other sectors work by having 
strong standards development processes to underpin the regulatory 
framework. Typically internal company standards, industry codes of practice 
and industry fora standards are weak on engaging all relevant stakeholders, 
especially consumers. One established mechanism to achieve full stakeholder 
engagement is through the government recognised national, European and 
International standards bodies’ processes that are built round full stakeholder 
engagement and have proved to facilitate good consumer protection.  
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There appears to be little or no direct involvement of consumers in the 
formulation of TCF requirements by the FSA, industry bodies or the 
companies themselves. 
 
When ensuring compliance, consumers and regulators need to be sure that 
companies are meeting the agreed benchmarks. Conformity assessments, 
often by third parties, are most effective in bringing about high levels of 
confidence in the level of compliance.   
 
Figure 4 shows how the two key elements of a benchmark development 
process and conformance assessment system bring about high levels of 
consumer protection. The current position of the financial services industry is 
mapped onto this framework.  
 
Figure 4. Increasing confidence in consumer protection 

 
 
How does a well-constructed standards system make an impact? 
 
The most effective place to focus is on standards that provide a level playing 
field within which companies can compete fairly and that provide measurable 
requirements that permit effective market surveillance of the financial products 
and services. Assessment of firms’ market performance against these 
standards can then be used by management and regulators to ensure they 
meet the needs of TCF and also to encourage changes to culture and 
behaviour as examined in section 4.1. 
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7.3.3 Conformity  
Assessments of conformity are based on the FSA’s own judgement, company 
by company, within the ARROW process. Elsewhere compliance with the 
industry’s own codes is determined by self assessment and or by the industry 
body itself.  In 7.2 it was discussed that products need direct monitoring in the 
market place.  There is a need for an external, accountable means to ensure 
firms comply with consumers’ concerns around fairness.  Consumers should 
input both into the regulation of fairness and also monitoring compliance. 
 
8. POTENTIAL IMPROVEMENTS  
 
8.1 Outcomes focused regulation 
The fundamental aims and principles of the Treating Customers Fairly 
initiative are appropriate for consumers.  These “fine words” provide a good 
framework, but appear to need much more underlying substance in order to 
rebuild lost consumer trust and confidence in financial services.   
 
Whilst it is essential for the industry to change, we believe there is also a need 
for change within the regulator. The FSA acknowledges the weaknesses in its 
previous approach by moving towards “intensive supervision”. This approach 
presumes the regulator instinctively knows what is good for consumers.  We 
believe further direct engagement is needed with consumers on the scope 
and nature of the consumer protection that is needed.  
 
Improvement – proof is in the pudding not the description of the recipe 
The FSA’s processes and procedures for the regulation of TCF did not take 
enough account of stakeholders’ perspectives. In order to get the focus onto 
the key aspects it is vital to directly involve industry and consumers in the 
development of TCF processes.   
 
Any outcomes focused regulatory framework must clearly address the 
products and services which consumers receive.  We believe this can best be 
implemented under a duel track approach.  Firstly, there are the broad 
principles of the TCF programme which we believe are broadly right.  
Secondly, specific issues of fairness should be identified and addressed as 
part of a broadly based stakeholder group which includes all interested parties.  
This group would develop “common performance criteria” with the direct 
involvement of industry and consumers with the regulator.   
 
Such a group would look at: 
 

• The specific nature of the unfairness;  
• The evidence;  
• Suggest what outcomes are desired  
• Suggest what measurements should be used to ensure outcomes are 

those that are desired.   
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8.2 Improvements to TCF - for the regulator 
In describing the new “intensive supervision” the FSA’s Hector Sants has 
stated that this would be achieved by “using their integrated model of risk 
analysis and research to identify earlier sources of conduct risk; intervening 
further up the value chain and scrutinising products at the design stage.”16

With aspects such as business models and product design being supervised, 
the regulator will be examining and judging the content of a company’s 
processes including acting as a surrogate for the consumer trying to anticipate 
the eventual impact in the market place. Until and unless product and service 
standards with good market monitoring are in place, a considerable measure 
of surveillance within companies will be needed.  In the long term, an 
emphasis on in-company processes and developments is likely to be more 
costly and less effective than common performance criteria of financial 
products and services undertaken by all stakeholders. 

  

 
As part of the FSA’s outcomes focused approach it has committed to greater 
mystery shopping, product testing and horizon scanning.  This is an extremely 
intensive and expensive procedure.  While we would not wish to question this 
commitment we believe intelligence on how firms are treating their customers 
could be strongly supported by the use of local trading standards, consumer 
groups and charities who could feed their intelligence into the ‘common 
performance agreements’ overseen by the regulator.   
 
This approach would allow a problem to be dealt with as soon as it occurred.  
It would also potentially save the regulator from the resources required to 
initiate legal or regulatory proceedings dealing with problems further down the 
line.    
 
Local groups could also then be involved in ensuring compliance with agreed 
standards.  As for the regulator, rather than expending scarce resources on 
gaining front line intelligence it could focus more on: 
 

• Capturing the MI on these criteria;  
• Co-ordinating intelligence on areas of unfairness which are less 

apparent to consumers or consumer groups; 
• Addressing internal firms’ processes (such as horizon scanning about 

future products); 
• Taking enforcement action.   

 
The Food Standards Agency has had a similar role in the food sector. 
However, the culture and approach of this regulator has been very different, 
with transparent and open participation in its activities by all stakeholders 
including consumers. This shows that a regulator can effectively handle 
regulatory responsibilities alongside consumer protection and demonstrates 
the cultural differences between the two FSA’s.  (see Paul Lewis Consumer 
Congress speech 2009)17

                                                 
16 Hector Sants in the Annual Lubbock Lecture in Management Studies, March 2010 

 

17 NCF Consumer Congress 2009 http://www.ncf.info/sites/default/files/Paul%20Lewis%20Speech.pdf 
 

http://www.ncf.info/sites/default/files/Paul%20Lewis%20Speech.pdf�
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The Government has proposed to re-structure regulation to separate 
consumer protection from macro-economic stability within the proposed 
Consumer Protection and Markets Agency (CPMA).  We believe this offers an 
opportunity to reflect upon the cultural change required with respect to its 
consumer protection responsibilities.  It is essential that a more transparent 
and consumer-facing market surveillance system is established by the new 
CPMA.   
 
8.3 Improvements to TCF - for firms 

Currently, one of the complaints from firms about the TCF programme is the 
lack of clarity about what TCF means in substance.  Firms complain about 
supervisors who take differing approaches, and about a general lack of 
guidance about how to ensure compliance. This lack of clarity about how to 
ensure customers are treated fairly adds a considerable regulatory burden on 
to firms.  With a standard of behaviour clearly established firms will each be 
aware of specific outcomes and criteria that are needed.  
At certain times the financial services industry has behaved with group-think, 
clustering together round a norm for the industry. Such behaviours persist due 
to relatively low competitive pressures. For example firms have followed each 
other’s ‘innovative’ practices, such as on PPI and overdraft charges which has 
led to the mistreatment of customers.  Perhaps this is because the revenue 
gained from such practices is simply too tempting, so the industry as a whole 
operates as a herd.  For the FSA to deal with such practices, either under 
TCF, or other means, has cost a great deal and has taken years of analysis, 
consultation and legal wrangling. Indeed, there is no end in sight as the BBA 
has taken the FSA to judicial review on its recent proposals.  There is a need 
and opportunity for the financial services industry to build on their existing 
codes of practice and standards and to work with consumer organisations to 
identify where gaps exist between current standards and consumers 
reasonable expectations of being treated fairly.  There can then be benefits 
gained by both the industry and consumers if this were to be dealt with quickly, 
thereby saving money in terms of complaint handling, redress payments and 
also in reputational damage.   
Therefore, there is a need for the establishment of a more cohesive and 
systematic approach to allow the industry to achieve a level playing field from 
which companies can compete and innovate. One mechanism for achieving 
this is through “common assessment agreements”, with the participation of all 
relevant stakeholders, including government, industry and consumers. 
 
This is a proposal that Consumer Focus has previously recommended as a 
mechanism to ensure regulation includes diverse viewpoints to deliver optimal 
regulatory outcomes.18

 
 

The effective use of “Common performance criteria” would indicate to firms 
what outcomes are and are not acceptable to consumers.  That in turn should 
ensure firms compete and innovate in ways that lead to beneficial outcomes 
                                                 
18 Consumer Focus, Rating Regulators, 2009,  
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and more meaningful competition.  It would also reduce the regulator’s need 
to interfere so heavily with firms’ internal procedures to ensure compliance.   
 
Under the current system, firms’ resources are directed towards process 
based regulatory compliance.  By focusing on the outcome of the product or 
service and not the process, firms’ costs are reduced and their ability to 
innovate (within certain constraints) is greater.   
 
8.4 Improvements to TCF – for consumers 

When considering TCF improvement initiatives we started by asking NCF 
members what they understood by “fairness”.  This resulted in a number of 
“fairness factors”.  Figure 5. shows the balance of fairness issues raised by 
consumers in this indicative survey against the FSA’s own product lifecycle 
framework ( FSA factors in black bold print confirmed by NCF members with 
additional factors they identified shown in blue bold print ). These findings 
have subsequently been supported by consumer research from the Financial 
Services Consumer Panel.19

 
 

We believe a TCF process should allow consumer input in both the nature of 
the problem and its resolution.  This would give consumers fairer treatment 
both in the service they receive and the products they are sold.   The 
response to the NCF Consumer Congress demonstrated a distrust of firms’ 
selling practices and a resultant desire for standardised products to protect 
them from exploitation.  
 
Shown in blue bold in figure 5 there are a number of fairness factors not 
accounted for by the FSA ( up to June 2010 ) with poor customer service 
being the major omission.   This is an important area for improvement. One of 
the key determinants of feelings of unfairness found in the NCF survey occurs 
if a company will not give access, or answer letters, or takes forever to do so 
– it feels to the consumer that they are being treated unfairly.   
Since post sales service does not affect purchasing behaviour and the 
supplier has no competition in the supply of this service under the contract 
with the consumer (a micro-monopoly) there is limited incentive for firms to 
deal with this issue.   As the FSA complaint handling results confirm, there is 
evident detriment here to be addressed. We believe that the increased post 
sales service costs incurred by firms in handling complaints are not well 
understood. Consequently firms have tended to invest in service efficiencies 
e.g. time per call rather than investing in product and service quality.  
 

                                                 
19 Financial Services Consumer Panel,  Fairness report, http://www.fs-
cp.org.uk/publications/pdf/fsa_fairness_report.pdf 
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Figure 5. Consumer fairness factors 
 
What is needed is a clear, accountable and effective fairness framework. 
Such a framework would establish the benchmarks for fairness.  For example 
benchmarks might be: 
 

• Respond to a complaint communication in two days 
• Target % of customer issues dealt with in one phone call  
• Average call waiting time of no greater than 5 minutes 
• Defining unfair exclusions in contracts 
• Customer access  
• Use ( or not ) of attractive introductory interest rates  
• Discrimination between customer groups ( new customers and 

established customers ) 
 
Wider initiatives on consumer education are welcomed and play a significant 
role pre-sale in reducing poor consumer decisions. However, as discussed in 
7.1.1 while education is needed it is important to remember that it is only one 
element in improving consumer behaviour.  
 
At the other end of the spectrum there is a focus on handling complaints and 
obtaining redress for consumers.  The effective handling of complaints and 
redress is an essential element of the TCF framework.  The FSA’s recent 
analysis of complaint handling showed significant flaws in the banks’ 
processes.  The FSA state: “Our review found evidence of poor complaint-
handling standards within most of the banks we assessed. This resulted 
mainly from weaknesses in banks' culture, particularly their governance 
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arrangements, policies and procedures and was reflected in our file review 
results.” 20

 

  The use of complaints data from the FOS and the banks own 
complaints is an excellent addition to understanding consumer detriment and 
the FSA’s results highlight the failure of the TCF programme to ensure 
fairness is embedded within each firm’s culture.   

However, complaint handling is no panacea.  It is reactive, not proactive, and 
there are huge numbers who experience detriment and do not go on to 
complain.  Finally, National Consumer Federation’s (NCF) previous paper21

 

 
on simplifying consumer law suggests that an over-reliance on complaints and 
redress to improve industry performance is hugely expensive to the economy.  

Instead, it is vital that regulation aims for “getting it right first time” through the 
application of good framework legislation underpinned, where appropriate, by 
“common performance criteria” combined with effective market surveillance. 
We consider this is a far less costly and more effective mechanism for 
protecting consumers and for rebuilding trust in UK banks and other financial 
service providers. It is vital that all stakeholders are directly involved in helping 
industry both to define and reach a common understanding of fairness and 
ensuring firms “get it right  first time”. 
 
 

                                                 
20 FSA, Review of Complaint handling in banking groups, April 2010  
http://www.fsa.gov.uk/pubs/other/complaint_review.pdf 
21 Ref “A fuller picture” A lean  process view of  consumer law and it’s enforcement. Eisenegger, Hart 
and Pindar July 2008 adopted by the National Consumer Federation. 
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9. RECOMMENDATIONS 
 
1. Maintain and if necessary enhance the principles of TCF in collaboration 

with all stakeholders. 
 
2. Build on existing good practice standards within the financial services 

industry codes of practice and elsewhere, working directly with all 
stakeholders including consumer organisations to analyse and report on 
where these meet, exceed, or fall short of reasonable customer 
expectations of fair treatment. 

 
3. Produce, in consultation with all stakeholders, an action plan to develop 

the relevant common assessment agreements needed to provide a level 
playing field for both consumers and the industry. 

Note : it can be expected that there will be core fairness of service/conduct of 
business  benchmarks for use generally by the financial services industry. It 
can reasonably be expected that some additional fairness criteria will arise 
from the characteristics of differing product types that are specific to parts of 
the industry e.g. there may be different detailed fairness requirements for 
insurance products and services compared with those for bank accounts. 

 
4. We recommend that standardisation mechanisms are developed through 

which the complexity of some if not all products can be taken away from 
the consumer.  This would require a degree of standardisation across 
products and services to address the fairness issues raised by these 
complex products, whilst allowing firms to innovate within a framework of 
fairness. We are not suggesting standardising the products themselves but 
only the requirements for those aspects pertinent to TCF. Hence, if 
implemented correctly, businesses can be free to compete and innovate in 
the market place. The role of these product standards would be to address 
technical issues relevant to TCF on behalf of consumers, thereby 
removing the need for purchasers to understand all the technical details. 

 
5. The cultural change element of TCF needs to be maintained and 

strengthened in two key ways. Firstly the strengthening of senior 
management focus and responsibilities for TCF, and secondly ensuring 
that any incentive system rewards individuals and/or teams for the 
achievement of good TCF practice throughout the product life cycle. 

 
6. Whilst not ignoring the need to oversee companies’ internal processes, the 

new CPMA must place a greater emphasis on monitoring and assessing 
the products and services provided by companies, primarily through 
market surveillance. 

 
7. Rebalance the surveillance and enforcement system for the financial 

services industry towards the consumer experience in the market place, 
working more closely with consumers and consumer organisations.  The 
system needs to be more transparent, effective and we believe better 
coordinated. 
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Annex 1 Sales rewards good practice 
 
The following is a summary of the sales rewards good practice espoused 
commercially and easily found on the web from many consultancies and 
expert sites such as brighthub.com a1. 
 
Overview 
The main role of a sales compensation plan is to help employees focus their 
time to achieve suitable levels of compensation and reward. Therefore, a 
sales compensation plan must align with a business’s overall aims and 
strategy to ensure that sales people and sales agents devote the greatest 
amount of selling time to the areas of business that are of most value to the 
business. 

Such plans come in two main forms, bonus only and basic pay plus bonus. A 
Bonus Only plan compensates sales people solely on the number and quality 
of sales achieved. A Base Plus Bonus plan pays staff for their time but also 
rewards sales achievements. There are advantages and disadvantages to 
both approaches. The principles 1-5 below are more effective when 
implemented with the Base-Plus-Bonus approach because: 

• A less-pressured approach is likely to taken by staff 
providing consumers with a better and more 
comfortable experience. 

 
• Sales people will not just work on those aspects that 

produce the greatest commission; instead, they will 
focus more on the needs of the consumer. 

• This type of plan attracts the most qualified 
salespeople as uncertainty and anxiety  are 
reduced for those involved.  

 

 

 
Key principles for Sales Bonusing 
1. Limitations to bonuses 
Bonus limits should not be employed, or at least not communicated, as such 
ceilings limit the ambition of sales staff. If a limit is reached motivation 
diminishes greatly thereby reducing the effectiveness of the sales bonus 
scheme. 

2. Vary the Type of Bonus Awarded 
Sales bonuses should be related to the needs of the sales staff while being 
commercially practical. Bonuses varied in type, and frequency may engender 
better sales person responses, increasing productivity and employee 
satisfaction.  
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3. Explicitly Link the Bonus to the Desired Action 
A sales bonus must be explicitly linked to the desired behavior that resulted in 
the positive outcome, and the bonus must be awarded as soon as possible 
after a goal is achieved. If sales associates are unsure how or why they 
receive sales bonuses, they may not successfully repeat the actions 
necessary to earn future bonuses. 

4. Encourage Individual and Team Achievements 
A sales bonus scheme should embrace both individual and sales team 
performance as such an approach has advantages. A team-based incentive 
increases cooperation, flexibility to change, and information sharing. In 
addition individual-based incentives create healthy competition and the 
creativity necessary to exceed consumer expectations while remaining 
competitive.  

5. Focus on Company Abilities and Needs Rather than Competitors 

A successful sales bonus scheme should be shaped round a company’s 
financial situation, needs, and capabilities. Industry employment trends should 
not be ignored for sales compensation and should be designed to encourage 
and and motivate sales staff and sales channels to perform, while indirectly 
discouraging resignation and disaffection. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 a1 http://www.brighthub.com/office/entrepreneurs/articles/58170.aspx#ixzz1AL3WJdJS 
 
 
 
 
 

http://www.brighthub.com/office/entrepreneurs/articles/58170.aspx#ixzz1AL3WJdJS�
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 Annex 2 Cultural change activity effectiveness 
 
Based on a study by Hammick M, Freeth D, Koppel I, Reeves S & Barr H 
(2007) A Best Evidence Systematic Review of Interprofessional Education the 
impact chain of cultural change activities aimed at improving the culture of 
inter-professional working in the NHS to be evaluated.  Figure A3.1 shows the 
steps where improvement was measured by the study. 
 
Fig A3.1 Culture change and rewards in a system with no bonuses or 
commissions 
 

 
 
Figure A3.1 represents the final phase of the cultural change process as 
described in 7.1.1 in a system with no bonuses, commission or profit sharing. 
 
This is a presentation of the results of extensive research into the impact of 
Inter-Professional Education (IPE) in the health service showing the impact of 
inter-professional education activities. 
 
This work, like other academic literature in the field, shows how individual 
training and education impact as action moves through the chain. The impact 
chain being :   
 
• Initial reaction to the event 
• Changes in perceptions and attitudes 
• Changes in knowledge and skills 
• Changes in behaviours 
• Actual improvement in service delivery  
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The initial education action leads to better outcomes throughout the impact 
chain for the service users.  The improvements arising from the educational 
events, such as course evaluations filled out at the time, were good: such 
feedback brought about improvements in the training course and educational 
event quality. Equally, the measured improvements in knowledge and skills 
were good showing that training and educational content was being picked up 
and remembered.  
 
However, the change in people’s perceptions and behaviours were poor and 
so although some positive improvement is gained in the end service there are 
indications that up to 80% of the potential impact is lost. 
 
Such findings confirm the need to keep ‘hammering away’ at cultural change 
for a long time.  With an overall impact of approximately 20% for such cultural 
change activity being indicated, it shows that information and education are 
necessary, but by no means the whole answer for changes within 
organisations.  Hence, we would expect the implementation of TCF cultural 
change to take several years without the negative impact of remuneration 
strategies that actually incentivised unfairness. Noting that many companies 
delayed their implementation, it is not surprising that the FSA December 2008 
deadline was not met by many in the industry. Insufficient time was allowed to 
deliver the necessary reforms. 
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Annex 3 The FSA Principles for Businesses 
 
The FSA have 11 Principles which are general statements of the main regulatory 
obligations that apply to all authorised firms. They state the high level standards 
that all firms must meet. If a company contravenes one or more of the Principles, it 
could face enforcement action.  
 

FSA 11 Principles of Business 

1. Integrity - A firm must conduct its business with integrity.  

2. Skill, care and diligence - A firm must conduct its business with due skill, care 
and diligence.  

3. Management and control  - A firm must take reasonable care to organise and 
control its affairs responsibly and effectively, with adequate risk management 
systems.  

4. Financial prudence - A firm must maintain adequate financial resources.  

5. Market conduct - A firm must observe proper standards of market conduct.  

6. Customers’ interests - A firm must pay due regard to the interests of its 
customers and treat them fairly.  

7. Communications with clients - A firm must pay due regard to the information 
needs of its clients and communicate information to them in a way which is clear, 
fair and not misleading.  

8. Conflicts of interest - A firm must manage conflicts of interest fairly, both 
between itself and its customers and between a customer and another client.  

9. Customers: relationships of trust - A firm must take reasonable care to 
ensure the suitability of its advice and discretionary decisions for any customer 
who is entitled to rely upon its judgement.  

10. Clients’ assets - A firm must arrange adequate protection for clients’ assets 
when it is responsible for them.  

11. Relations with regulators - A firm must deal with its regulators in an open and 
co-operative way and must disclose to the FSA anything relating to the firm of 
which the FSA would reasonably expect notice.  
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